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too many cases, however, the way lawyers choose keywords is the equivalent
of the child’s game of ‘Go Fish’. The requesting party guesses which
keywords might produce evidence to support its case without having much, if
any, knowledge of the responding party’s ‘cards’ [ ... ]

Another problem with keywords is that they often are over-inclusive, that is,
they find responsive documents but also large numbers of irrelevant
documents. [ ...]

Computer-assisted review appears to be better than the available alternatives,
and thus should be used in appropriate cases. ”

The Plaintiffs objected to the decision of the magistrate judge, and it was subject to
review by the assigned district court judge, Judge Andrew L Carter Jr. Under the
applicable rules, the judge could modify or set aside any part of the order of the
magistrate judge “that is clearly erroneous or contrary to law”. However the judge in
his judgment of 25 April 2012 referred to authorities which held that “magistrates are
afforded broad discretion in [non-dispositive] disputes and reversal is appropriate only
if their discretion is abused,” and that matters concerning discovery were considered
non-dispositive of the litigation. Judge Carter then affirmed the decision, saying this:

“Mindful of this highly deferential standard of review, the Court adopts Judge
Peck’s rulings because they are well reasoned and they consider the potential
advantages and pitfalls of the predictive coding software.”

The judge considered various arguments about the reliability of the software, and
concluded:

“There is simply no review tool that guarantees perfection. The parties and
Judge Peck have acknowledged that there are risks inherent in any method of
reviewing electronic documents. Manual review with keyword searches is
costly, though appropriate in certain situations. However, even if all parties
here were willing to entertain the notion of manually reviewing the
documents, such review is prone to human error and marred with
inconsistencies from the various attorneys’ determination of whether a
document is responsive. Judge Peck concluded that under the circumstances of
this particular case, the use of the predictive coding software as specified in
the ESI protocol is more appropriate than keyword searching. The Court does
not find a basis to hold that his conclusion is clearly erroneous or contrary to
law. Thus Judge Peck’s orders are adopted and Plaintiffs’ objections are
denied.”

Closer to home, the Irish High Court has also endorsed the use of predictive coding,
in Irish Bank Resolution Corporation Ltd v Quinn [2015] IEHC 175. There, unlike the
present case, the use of the technique was not agreed between the parties. The judge,
Fullam J, considered the Moore case, and pointed out that the rules of court (still
based on the English RSC 1883, Ord 31) did not require that a manual review of
documents be carried out. He further said:
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“66. The evidence establishes, that in discovery of large data sets, technology
assisted review using predictive coding is at least as accurate as, and, probably
more accurate than, the manual or linear method in identifying relevant
documents. Furthermore, the plaintiff’s expert, Mr. Crowley exhibits a number
of studies which have examined the effectiveness of a purely manual review of
documents compared to using TAR and predictive coding. One such study, by
Grossman and Cormack, highlighted that manual review results in less
relevant documents being identified. The level of recall in this study was
found to range between 20% and 83%. A further study, as part of the 2009
Text Retrieval Conference, found the average recall and precision to be 59.3%
and 31.7% respectively using manual review, compared to 76.7% and 84.7%
when using TAR. What is clear, and accepted by Mr. Crowley, is that no
method of identification is guaranteed to return all relevant documents.

67. If one were to assume that TAR will only be equally as effective, but no
more effective, than a manual review, the fact remains that using TAR will
still allow for a more expeditious and economical discovery process.

68. As technology assisted review combines man and machine, the process
must contain appropriate checks and balances which render each stage capable
of independent verification. A balance must be struck between the right of the
party making discovery to determine the manner in which discovery is
provided and participation by the requesting party in ensuring that the
methodology chosen is transparent and reliable. Ordinarily, as the rules in
other jurisdictions provide, this is a matter of agreement between the parties at
the outset. Agreement, as Clarke J. said in Thema, gives the parties “an added
degree of comfort that a failure of the system to throw up a relevant document
will be more likely to be viewed as unfortunate but unavoidable rather than a
deliberate act”.

69. Pursuant to the legal authorities which I have cited supra, and with
particular reference to the albeit limited Irish jurisprudence on the topic, I am
satisfied that, provided the process has sufficient transparency, Technology
Assisted Review using predictive coding discharges a party’s discovery
obligations under Order 31, rule 12.”

32. So far as I am aware, no English court has given a judgment which has considered the
use of predictive coding software as part of disclosure in civil procedure. At all
events, a search of the BAILII online database for “predictive coding software”
returned no hits at all, and for “predictive coding” and “computer-assisted review”
only the Irish case referred to above.

Decision

33. In the present case, the factors in favour of approving the use of predictive coding
technology in the disclosure process seemed to me to be these:

(1) Experience in other jurisdictions, whilst so far limited, has been that predictive
coding software can be useful in appropriate cases.
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There is no evidence to show that the use of predictive coding software leads
to less accurate disclosure being given than, say, manual review alone or
keyword searches and manual review combined, and indeed there is some
evidence (referred to in the US and Irish cases to which I referred above) to
the contrary.

Moreover, there will be greater consistency in using the computer to apply the
approach of a senior lawyer towards the initial sample (as refined) to the
whole document set, than in using dozens, perhaps hundreds, of lower-grade
fee-earners, each seeking independently to apply the relevant criteria in
relation to individual documents.

There is nothing in the CPR or Practice Directions to prohibit the use of such
software.

The number of electronic documents which must be considered for relevance
and possible disclosure in the present case is huge, over 3 million.

The cost of manually searching these documents would be enormous,
amounting to several million pounds at least. In my judgment, therefore, a full
manual review of each document would be “unreasonable” within paragraph
25 of Practice Direction B to Part 31, at least where a suitable automated
alternative exists at lower cost.

The costs of using predictive coding software would depend on various
factors, including importantly whether the number of documents is reduced by
keyword searches, but the estimates given in this case vary between £181,988
plus monthly hosting costs of £15,717, to £469,049 plus monthly hosting costs
of £20,820. This is obviously far less expensive than the full manual
alternative, though of course there may be additional costs if manual reviews
still need to be carried out when the software has done its best.

The ‘value’ of the claims made in this litigation is in the tens of millions of
pounds. In my judgment the estimated costs of using the software are
proportionate.

The trial in the present case is not until June 2017, so there would be plenty of
time to consider other disclosure methods if for any reason the predictive
software route turned out to be unsatisfactory.

The parties have agreed on the use of the software, and also how to use it,
subject only to the approval of the Court.

There were no factors of any weight pointing in the opposite direction.

Accordingly, I considered that the present was a suitable case in which to use, and
that it would promote the overriding objective set out in Part 1 of the CPR if
approved the use of, predictive coding software, and I therefore did so. Whether it
would be right for approval to be given in other cases will, of course, depend upon the
particular circumstances obtaining in them.



